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The PRESIDING OFFICER (Mr. 
SMITH of Oregon). On this vote, the 
yeas are 85, the nays are 14. Three- 
fifths of the Senators duly chosen and 
sworn having voted in the affirmative, 
the motion is agreed to. 

Mr. LEAHY. Mr. President, is the 
Senator from Vermont correct that we 
have now voted cloture on both the 
nominations before the Senate? 

The PRESIDING OFFICER. The Sen-
ator from Vermont is correct. 

Mr. LEAHY. Then what is the par-
liamentary situation, as regarding the 
two nominations? 

The PRESIDING OFFICER. There 
are 30 hours, evenly divided. 

The majority leader is recognized. 
Mr. LOTT. Mr. President, I have a 

unanimous consent request and closing 
script. 

As you know, cloture was just in-
voked on two Ninth Circuit judges. I 
still hope we have not set a precedent. 
I don’t believe we have because it was 
such an overwhelming vote to invoke 
cloture and stop the filibuster. We 
should not be having filibusters on ju-
dicial nominations and having to move 
to cloture. But we had to, and it was an 
overwhelming vote of 86–13 on the first 
one, and I guess that was the vote on 
the second one, too. I intend to offer a 
time agreement between the pro-
ponents and opponents regarding 
postcloture debate. 

Mr. President, I ask unanimous con-
sent that Senator SMITH of New Hamp-
shire be in control of up to 3 hours of 
total debate on both nominations, and 
that Senator LEAHY, or his designee, be 
in control of up to 1 hour 30 minutes of 
total debate on both nominations; that 
following the conclusion or yielding 
back of the time, the Senate lay the 
nominations aside until 2 p.m., at 
which time the Senate would proceed 
to back-to-back votes on or in relation 
to the confirmations of Berzon and 
Paez. That would be at 2 p.m. tomor-
row. 

Mr. LEAHY. Reserving the right to 
object, and I will not, I tell the distin-
guished leader I was struck by the 
comments of the distinguished leader 

in saying we should not have the prece-
dents of filibusters and requiring clo-
ture. I commend him for supporting 
the cloture motion and moving this 
forward so we would not have that 
precedent. I am concerned, though, be-
cause I have heard rumors that one of 
these votes may be on a motion to in-
definitely postpone a vote on these 
nominees. I understand that while such 
a vote might be in order, there is no 
precedent for such a vote on a judicial 
nominee; am I correct on that? I mean 
in my lifetime, and I was born in 1940. 

The PRESIDING OFFICER. There is 
a precedent that a motion to postpone 
is in order after cloture is invoked. 

Mr. LEAHY. That was not my ques-
tion, Mr. President. My question was 
very specific. In fact, I stated that I 
understand motions to postpone indefi-
nitely, I believe, are always in order, as 
are filibusters. But as the distinguished 
leader said, we would not want to set a 
precedent of filibusters on judicial 
nominations. Am I correct that we 
have not used motions to postpone in-
definitely on judicial nominations fol-
lowing cloture? 

The PRESIDING OFFICER. The 
precedent does not state what the item 
of cloture is on. 

Mr. LEAHY. Mr. President, if I un-
derstand, we have never had this cir-
cumstance. Certainly, I have not in my 
25 years in the Senate. I do not believe 
ever having a circumstance where we 
have had cloture on two judicial nomi-
nations and then had a motion to post-
pone, in effect, killing the nomina-
tions. 

Mr. LOTT. Will the Senator yield? 
Mr. LEAHY. Yes. 
Mr. LOTT. I believe, traditionally, it 

is in order postcloture to have a mo-
tion to table or a motion to postpone 
indefinitely. I don’t know the prece-
dents in terms of that actually having 
been used. I am certainly not advo-
cating it. But under the rules of the 
Senate, I am under the impression that 
it would be in order. I thought maybe I 
could answer it succinctly without get-
ting into the precedents. 

Mr. President, has the request 
been—— 

Mrs. BOXER. Reserving the right to 
object, and I will not object, I say, 
first, to the majority leader that I ap-
preciate very much his effort to bring 
the nominations forward, and voting 
for cloture, because without that we 
would not be where we are. I want that 
understood. 

I state on the record today that this 
Senator believes if there is going to be 
a motion made—which there very well 
may be because that is the rumor that 
I hear—to indefinitely postpone a vote 
on one of these nominees, then I be-
lieve that kind of a motion is denying 
that nominee an up-or-down vote. You 
can argue that it is really like an up- 
or-down vote, but after we have gotten 
over 80 votes, with the help of the ma-

jority leader and Senator HATCH, in a 
bipartisan way—and Senator LEAHY 
worked on that—you would think we 
could vote up or down. There is no 
precedent that I have gotten from the 
Parliamentarian up to this point where 
he has been able to show me this was 
done with a judicial nomination after 
cloture was invoked. I wish to make 
that point because I don’t like to ever 
blindside my colleagues on anything. 

I think that if we go this route, it 
will be interpreted as a way to deny a 
vote on the nominee, and I hope this 
will not be the case. Surely, I hope, if 
it is offered, we will defeat it. But it 
seems to me a bad precedent. I hope we 
won’t see this go in that fashion. I 
thank the Chair. I shall not object. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. LOTT. Then the votes will occur 

back to back at 2 p.m. on Thursday. In 
light of this agreement, there will be 
no further votes this evening. I believe 
our staffs have probably put everybody 
on notice of that. 

f 

LEGISLATIVE SESSION 

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Senate now re-
sume legislative session. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

MORNING BUSINESS 

Mr. LOTT. Mr. President, I ask unan-
imous consent that there be a period 
for the transaction of routine morning 
business, with Senators permitted to 
speak therein for up to 10 minutes 
each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

NUCLEAR WEAPONS 

Mr. KERREY. Mr. President, the 
question of how to write Federal laws 
and consider treaties that enable our 
armed forces and diplomats to protect 
and defend the people of the United 
States is both important and difficult 
for Members of Congress to answer. To 
write laws that keep America safe, we 
must evaluate today’s threats and to-
morrow’s threats, we must consider the 
plans presented by our military to 
meet those threats, and we must be 
vigilant against the understandable 
tendency to want to withdraw from the 
world. We must remember those mo-
ments in our past when lack of prepa-
ration and planning resulted in terrible 
loss and then prepare to defend against 
threats we face. 

We must also remember that freedom 
is not free, and that the price paid by 
those men and women who choose to 
serve us in active, reserve, and Na-
tional Guard duty is considerable. 
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